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Agenda Item 
Item 6. A. - Dredge Management 

Prepared By 
Linda Loomis, Administrator 

Summary 
i. Funding for dredge material management 

There have been no actions since the Board approved Resolution 18-21 at the December Board meeting.   

ii. Vernon Avenue Dredge Material Management site 

Staff has received the preliminary wetland report and the Threatened and Endangered Species Report.  The city has 

requested the District to address a wetland area in the middle of the site.  This area is a depression left after removal 

of material by Rachel Contracting that has filled in with water.  Staff will work with the site manager and others taking 

material from the site to make sure this doesn't happen again. 

An eagle nesting site was noted that will be further investigated.  The presence of eagle's nesting should not impact 

operation of the site; it will just limit timing activities to avoid nesting season. 

Legal Counsel has prepared a new agreement between the LMRWD and LS Marine.  It is included in this packet for 

your review.  Staff would like to wait until LS Marine has had an opportunity to review the agreement before the 

LMRWD Board approves it, so staff is asking that no action be taken at this meeting, but wait until the February 

meeting.  If Managers have any comments or concerns they can be directed to the Administrator. 

iii. Private Dredge Material Placement 

The LMRWD has received a Certificate of Insurance from Ries Farms, listing the LMRWD as an additional insured.  Ries 

Farms has been contracted by the River Terminal Operators to remove the private dredge material. 

Attachments 
2019 Property Management Agreement 

Recommended Action 
No action recommended 

 

Executive Summary for Action 
Lower Minnesota River Watershed District Board of Managers Meeting 

Monday, January 7, 2019 
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Property Management Agreement 
This Agreement is made effective as of the ___ day of ___________, 2019, and supersedes 
the original agreement of October 9, 2014, by and between Lower Minnesota River 
Watershed District (“LMRWD”), a public body organized under Minnesota Statutes Chapters 
103B and 103D (hereinafter “Owner”), and LS Marine, Inc., an independent contractor 
(hereinafter “Manager”). 

The parties hereto agree as follows: 

1. DESCRIPTION OF THE PROPERTY 
This Agreement is made with respect to the following Property: LMRWD (MN-
14.2 RMP) Placement Site - which is shown on the attached Exhibit A 
(“Property”). 
 

2. RESPONSIBILITIES OF THE MANAGER 
Beginning on the date set forth in paragraph 6, the Manager will provide to 
Owner the following services (collectively, the “Services”): 
 
A. Site Management Manual 

Manager has developed, and Owner has approved, a manual 
(hereinafter “Management Manual”) for the management of the 
Property to be used as a guideline for overall Property management 
with respect to the intake of dredge material (hereinafter “material or 
materials”), management of onsite material, development and 
management of overall Property plan and sale/export of material from 
the Property. The Management Manual is attached as Exhibit B. After 
consultation with the Manager, the Owner in its sole discretion may 
amend the Management Manual from time to time. Any such 
amendments shall thereafter be part of the Management Manual. 
 

B. Compliance with Permits 
Manager will ensure compliance with all applicable permit conditions 
and laws as they relate to the Property and material that is imported to 
or exported from the Property. In addition, Manager will coordinate 
with Owner to ensure that all compliance reporting is tracked and 
completed. 
 

C. Testing Protocols 
As defined in applicable permits and as to be defined in the 
Management Manual, Manager will ensure all imported and exported 
materials comply with Minnesota Pollution Control Agency guidelines 
for analytical and gradational testing of material. Manager will keep 
files of all testing reports for proper reporting and provide copies of 
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reports to Owner. Manager will only allow placement of material on 
the Property that meets Level 1 criteria as established by the 
Minnesota Pollution Control Agency’s ‘Managing Dredge Materials -- in 
the State of Minnesota’ dated April 2014. 

 
D. Inventory of Materials 

Manager will track inventory of all material imported, stockpiles and 
exported from the Property on a project-by-project basis and report 
inventory quantities to the Owner on a quarterly basis or as requested. 

 
E. US Army Corps of Engineers Placement 

Manager will coordinate with the US Army Corps of Engineers 
(hereinafter “COE”) as to all material imported to the Property by the 
COE and will direct the COE as to where to place and stockpile the 
material on the Property. All material imported to the Property by the 
COE will be handled in accordance with the Management Manual. 
 

F. Third Party Placement 
Manager will coordinate with third party users (hereinafter “Private 
Users”) who may be allowed by Owner to place material on the 
Property and will direct the Private Users as to where to place and 
stockpile the material on the Property, so as not to comingle Private 
Users’ material with COE material. Manager will also coordinate with 
Private Users as to their use of the Property and timely removal of their 
placed material from the Property. All material imported and exported 
to the Property by Private Users will be handled in accordance with the 
Management Manual. 

 
G. Existing Owner Contracts and Obligations 

Manager will work with Owner on existing offers and contracts the 
Owner has in place with regards to the Property and the removal and 
sale of material from the Property.  Manager will manage the setup 
and use of the Property and exporting of the material under the 
existing offers and contracts to ensure the material is able to be 
efficiently exported while adhering to the conditions of the 
Management Manual. 

 
H. Marketing 

In accordance with the Management Manual, Manager will actively 
advertise and market onsite material (except for material placed by 
Private Users) for sale and develop the sale price of the material based 
onsite and market conditions. All sales will be made to parties other 
than the Manager or persons (entities) related to the Manager. 
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Payment for all sales shall be by check made payable to the Owner. 
Manager shall allow all qualified buyers (as defined in the Management 
Manual) to purchase material. 
 

3. PAYMENT 
The Manager will be paid the lesser of $12,500.00 or 50% of the gross profit in 
each Pay Period generated and collected by Owner from the sales of material 
(except for material placed by Private Users) from the Property for payment of 
the Manager's Services under this Agreement. Gross profit will be defined as 
revenues collected in each Pay Period less costs incurred in that Pay Period for 
sales and use taxes, development, maintenance and onsite operation of the 
Property, including but not limited to: 
A. Construction and maintenance of berms, ponds, roads, loading points 

from the river, onsite and offsite access roads; and 
B. Other activities and improvements needed to comply with applicable 

laws and permits. 
Pay Period(s) will run from August 1 to July 31, annually during the term of this 
contract. A financial report shall be provided by Manager to Owner within 
thirty (30) days after the end of each Pay Period and payment shall be due to 
Manager within 30 days of receipt and approval of the financial report by 
Owner. 

 
4. RELATIONSHIP OF PARTIES 

It is understood by the parties that Manager is an independent contractor with 
respect to the relationship between the parties. 

 
5. WARRANTY 

Manager shall provide its Services and meet its obligations under this 
Agreement in a timely and workmanlike manner, using knowledge and 
recommendations for performing the Services which meet generally 
acceptable standards as established by Owner, US Army Corps of Engineers, 
Minnesota Pollution Control Agency and the City of Savage. Manager will 
provide a standard of care equal to, or superior to, industry standard care on 
similar projects. 

 
6. TERM 

This Agreement shall commence on the Effective Date and will terminate on 
July 31, 2022. However, the Agreement may be terminated at any time by 
either party with cause provided at least 60 days prior written notice is 
delivered in writing by the terminating party to the other party. 
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7. INDEMNIFICATION/INSURANCE 
Manager agrees to indemnify and hold Owner harmless from all claims, losses, 
expenses and fees, including attorney fees, costs, and judgments that may be 
asserted against Owner that result from the action or omissions of Manager 
and/or Manager’s employees, agents or representatives.  Manager shall 
comply with the terms related to insurance as shown on the attached Exhibit 
C. 

 
8. DEFAULT 

The occurrence of any of the following shall constitute a default under this 
Agreement: 
A. The failure to make required payment when due. 
B. The insolvency or bankruptcy of either party. 
C. The subjection of any of either party's property to any levy, seizure, 

general assignment for the benefit of creditors, application or sale for 
or by any creditor or government agency. 

D. The failure to make available or deliver the Services in a time and 
manner provided for in this Agreement. 
 

9. REMEDIES 
In addition to any and all other rights a party may have available according to 
law, if a party defaults by failing to substantially perform any provision, term 
or condition of this Agreement (including without limitation the failure to 
make a monetary payment when due), the other party may terminate the 
Agreement by providing written notice to the defaulting party.  This notice 
shall describe with sufficient detail the nature of the default. The party 
receiving such notice shall have 15 days from the effective date of such notice 
to cure the default(s).  Unless waived by a party providing notice, the failure to 
cure the default(s) within such time period shall result in the automatic 
termination of this Agreement. 

 
10. FORCE MAJEURE 

If performance of this Agreement or any obligation under this Agreement is 
prevented, restricted, or interfered with by causes beyond either party’s 
reasonable control (“Force Majeure”), and if the party unable to carry out its 
obligations gives the other party prompt written notice of such event, then the 
obligations of the party invoking this provision shall be suspended to the 
extent necessary by such event.  The term Force Majeure shall include, 
without limitation, acts of God, fire, explosion, vandalism, storm, flood or 
other similar occurrence, orders or acts of military or civil authority, or by 
national emergencies, insurrections, riots, or wars, or strikes, lock-outs, work 
stoppages, or other labor disputes, or supplier failures.  The excused party 
shall use reasonable efforts under the circumstances to avoid or remove such 
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causes or non-party shall use reasonable efforts under the circumstances to 
avoid or remove such causes of non-performance and shall proceed to 
perform with reasonable dispatch whenever such causes are removed or 
ceased.  An act or omission shall be deemed within the reasonable control of a 
party if committed, omitted, or caused by such party, or its employees, 
officers, agents, or affiliates. 

 
11. ARBITRATION 

Any controversies or disputes arising out of or relating to this Agreement shall 
be resolved by binding arbitration in accordance with the then-current 
Commercial Arbitration Rules of the American Arbitration Association. The 
parties shall select a mutually acceptable arbitrator knowledgeable about 
issues relating to the subject matter of this Agreement.  In the event the 
parties are unable to agree to such a selection, each party will select an 
arbitrator and the two arbitrators shall in turn select a third arbitrator, all 
three of whom shall preside jointly over the matter. All documents, materials, 
and information in the possession of each party that are in any way relevant to 
the dispute shall be made available to the other party for review or copying no 
later than 30 days after the notice of arbitration is served. The arbitrator(s) 
shall not have the authority to modify any provision of this Agreement or to 
award punitive damages. The arbitrator(s) shall have the power to issue 
mandatory orders and restraining orders in connection with the arbitration. 
The decision rendered by the arbitrator(s) shall be final and binding on the 
parties, and judgment may be entered in conformity with the decision in any 
court having jurisdiction. The agreement to arbitration shall be specifically 
enforceable under the prevailing arbitration law. During the continuance of 
any arbitration proceeding, the parties shall continue to perform their 
respective obligations under this Agreement. 

 
12. NOTICE 

Any notice or communication required or permitted under this Agreement 
shall be sufficiently given if delivered in person or by certified mail, to the 
address set forth below or to such other address as one party may have 
furnished to the other in writing. 

 
Lower Minnesota River Watershed District 
112 East 5th Street, Suite 102 
Chaska, Minnesota 55318  
Attn:  Administrator  
naiadconsulting@gmail.com 
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With a copy to: Legal counsel of the Lower Minnesota River 
Watershed District: 
John C. Kolb 
Rinke Noonan 
P.O. Box 1497 
St. Cloud, MN  56302-1497 

 
LS Marine, Inc. 
3625 Talmage Circle, Suite 202 
St. Paul, MN 55110 
Attn:  Taylor Luke 
 

13. ENTIRE AGREEMENT 
This Agreement, including Exhibits, contains the entire agreement between 
the parties, and there are no other promises or conditions in any other 
agreement whether oral or written concerning the subject matter of this 
Agreement. This Agreement supersedes any prior written or oral agreements 
between the parties. 

 
14. AMENDMENT 

This Agreement may only be modified or amended in writing and executed by 
all parties. 

 
15. SEVERABILITY 

If any provision of this Agreement will be held to be invalid or unenforceable 
for any reason, the remaining provisions will continue to be valid and 
enforceable. If a court finds that any provision of this Agreement is invalid or 
unenforceable, but that by limiting such provision it would become valid and 
enforceable, then such provision will be deemed to be written, construed, and 
enforced as so limited. 

 
16. WAIVER OF CONTRACTUAL RIGHT 

The failure of either party to enforce any provision of this Agreement shall not 
be construed as a waiver or limitation of that party’s right to subsequently 
enforce and compel strict compliance with every provision of this Agreement. 

 
17. GOVERNING LAW 

This Agreement shall be construed in accordance with the laws of the State of 
Minnesota. 

 
18. SURVIVAL OF ORIGINAL AGREEMENT 

The original agreement of October 9, 2014, expired by its own terms July 31, 
2017. However, both Owner and Manager have continued in good faith under 
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the terms of the original agreement as if it had been renewed. Owner and 
Manager agree to honor the terms of the original agreement as if it had been 
extended through the date of this Agreement.  

 
19. SIGNATORIES 

This Agreement shall be effective of as of the date first written above. 
 
  Lower Minnesota River   LS Marine, Inc. 
  Watershed District 
 
 
  By:   _______________________  By: _______________________ 
 
  TITLE: _____________________  TITLE: ____________________ 
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EXHIBIT A 
PLACEMENT SITE 
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EXHIBIT B 
MANAGEMENT PLAN 
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EXHIBIT C 
INSURANCE 

 
Prior to the execution of this Agreement, Manager shall furnish to Owner copies of insurance 
certificates evidencing that it maintains the following coverages or any higher amounts as 
required by law or regulation. All policies shall name owner as an additional insured: 
 

Types of Insurance    Limits 
 
Workers’ Compensation   Statutory 
 
Employers' Liability    $1,000,000 each occurrence 
 
Commercial General Liability,   Bodily injury and death:  $2,000,000 
including Contractual Liability  each occurrence 

 
Automobile Liability    Property damage: $2,000,000,  

Combined single limits 
 
Owner shall be included as an additional insured on Manager’s general liability policy. 
Manager, or its representative, shall provide Owner with at least thirty (30) days prior written 
notice of cancellation or non-renewal of any insurance coverage. The general liability 
insurance coverage will be written on an occurrence rather than on a claims’ made basis and 
will remain in effect during the Term. Coverage amounts may be met by excess or umbrella 
policies so long as written on an occurrence rather than on a claims’ made basis. 


